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PREFAEE

Most of us will never see the inside of a courtroom excepi as spectators, potential jurors, or
through the prisms of television and movie cameras, but decisions made by.judges and justices on
the interpretation and applications of constitutional, statutory, and common laws have far-reaching
consequences on our lives. We depend on our courts to fairly and impartially apply our laws in
settlinj civil disputes, adiudicating end sentencing criminals, and proteding the rights of ell people
guaranteed by our state and federal constitutions.

Fair and impartial are the root and operative words, and they can only be nurtured
lf our courts and the judioiary as an institution remain independent from political, economic and social
pressures.

The Brennan Center For Justice at NYU School of Law defines judicial independence as:
'the freedom we give judges to act as principled decision-rnakers. The
independence is intended to allow iudges to consider the facts and the law of eac+l
cese with an open mind and unbiased judgment. When truly independent, .iudges
are not intluenced by personal interesl or relationships, the identity of status of the
parties to a case, or extemal economic or political pressures."

Of course, .iudicial independence applies not only to individual judges in their adjudication of
cases, but to the whole judicial system. Does Hawaii's judiciary enjoy the independence to act as an
important co-6qual partner in our tripartite govemment? Can it operate free from political, e@nomic,
and social pressures to serv€ as the check and balance to the other two branches- the executive
and the legislative?

In discussing the thr€ats te iudicial independence, one of the Brennan eentc/s alticles
comments that ".... tudicial independence can flourish only as long as society has confidence in the
impartiality of judges. Without faith that judges for the most part act neutrally and fairly, the public
has no reason to defend the judiciary as a separate and powerful third branch of govemment."

It was this same reasoning on our part that sent the League of Women Voters' Judicial
Independence Project Committee on a tour of discovery of our state judiciary.

Maile Bay, President
League of Women Voters of Hawaii

t t t
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League of Women Voters of Hawaii

The League of Women Voters of Hawaii (LVWHI) is a council of local league.s, with a 15
member board for 2001-20(X. The presidenb of the local leagues-Honolulu (lsland of Oahu), Kauai
(tstand of Kauai), and Maui (tsland of Maui, and one of the co-presidents of Hawaii County (lsland of
HawaiiF-are automatically members of the State board. Most of the other board membeF are also
active membeE of their local leagues.

INTRODUCTION

In the absence of any gladng systemic problems hat ate obvious threats to judicial
independence such as the election of judges, we decided to explore the whole judicial system on the
premise that the degree of independence our citizens would recognize as necessary for the propet
functioning of the judicial branch is dependent on tfieir perceptions of the soundness of that system.
In order for citizens to accept the importance of and need for judicial independence, we need to be
convinced that we have a system dedicated to equal access to justice and the fair adjudication of
cases in a@ordance with lfte laws of our state and our nation. Therefore, we have devoted our time
to exploring our judicial system, its structure, the checks and balances put in place to identiry and
rGolve problems, problems encountered in the past and weaknesses and strengths perceived and
real today.

This was quite an experience, for most of us really knew very little about the structure of the
judiciary. Piece by piee, we explored it-{athered brochures and committee reports, the judiciary's
own sfudies and plans for improving services, irterviewed the members of the various @mmissions
and commiftees and individual members of the legal community and some of its critics, gathered
newspaper and magazine articles about events that had occurred decades back, read cunent
criticisms and the counter arguments of knowledgeable people inside and outside of the judiciary.

While this repon is meant to be ao overvie{v of Hanraii's judicial system, it is based on those
interviews we were able to conduct and those articls that we were able to gather and read in the
limited time available. As such, it conveys our vie$6 and opinions about the system. During the
process, we identified areas we would like to explore further, but we have set those aside for further
study after this project is completed.

It is our condusion, as well as the @ndusion of most of the more vocal critics, that we have a
sound judicial system- We have a system of selecting judges that avoids the abuses, real or
perceived, of electing judges- In addilion, our system indudes a prog€m to regulady evaluate
judges and a commission on judicial conduci. While we have expedenced problems in the past and
will likely encounter others in the future, mo6t of them have b€en identified and resolved over time-
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Asweindicateinourreport,wheredoubtsremain,mostofiheissuescanbea||eviatedoravoided
ttr.ugh tr"at"r transparency built into the system'

BAGKGROUND

Hawaii's Couris'

The Hawaii State Judiciary encompasses a stateuride-system consisting of courts of aPpe€l

and trial courts. Appellate level drrts inairoe ur" "rp."t" cou-,l "nd intermediate courl of appeals'

ln addition, lhere are sPecial -u't" "u*t t" Utt land court' and tax appeals court The Hawaii

supreme court consists or a citiiuil# anJ I assoclates; the Intermediate court of Appeals

consists of a chief iuag" ano s ;slo,i;ie". rh. zoos Haw€ii Legislatufe added funding for_1wo more

iudses at the Inrermedia* c";;ifr;;i".' i"-J itti" *riting, tiose positions are in the process of

being filled. At present here '" oit ilt"n on the lr emediate Gourt of Appeals and one on the

Supreme Court.

Distrid and cireuit le- vel esuts sp€ratc in foul T{{::ies: first iudida! ci'cuit' Oahu; second

iudiciat circu , Maui; tniro juoiciti;riiiJ,"ii; ""0 tt1e r,ffr luai.i"t "ir*it, lGuai (thete is no fourth

circuit court). As of May 14, '�ft;;dfi; t#re were z3 circrit (12 women)' I family (2 women)'

and 14 district court iudges to *,oi e"f. On iilaui, there were-3 circr.rit (o women). I family (0 women)'

and 4 districf (2 $onenl court iltJs:"d'H;;ii ie.lg t"hna)-ih.t" {,ere 2 cirorit (o women), 4 districi

(1 woman), and 2 famity (O wo#G;iltg;. 
't<.-u"ift.O'Z 

"lt-it (O women) ancl 2 district court (1

woman) judges. nong th" iJi;6"niLl, tti* *"*_ 50 pef_ diem distfid and family court iudges (16

women) who are appointed byilHi;iffi; unlike most olhs states, all oi Hawaii's courts are

contained within an integrated iystem funded by one source--the State Legislature' A central

administrative ofiice, neaaeo iv I oirectoi appointec ov ttre. chief Justice with the approval of the

Supreme Court, assists in t"pit"iiiJi'iidihs' Gourt rutes' Procedures' and forms are consistent

throughout all iudicial Gircuits'

Alliudge{ustices, oGept per diem' in Haw€ii are. appointed by either the Governor or chief

Justice ftom a *st compireo oy a'Jrimifibn ""t"otisrt"o oy ttt; state 
-coflstitution' 

then confirmed bv

the Senate, as is more tulty d!]ilj;]ffi.-riie Xawaii 6onstitution requires that iudges/iustices

be citizens of the state and tiJiinit; sta"" *o ticensed to practic€ lau, by the Hawaii s_upreme

court for 10 years ro be apd;i;;1G;pr"r" *urt,.tn" intermediate court of aPpeals, or the

Jii*lt'"o"rt ina ror 5 yeais to be appointsd to the district court'

ohiejJu'stiecRona|dMoonhasinitiatedmanyprogramsto-�aidtheBub|iewherraccessingthe
courts. For exampre, ne Ho'or<eL'p'"d; !-Ho:oI* rnTT to guidef in Haraiian) places concierge

desk6 inside the front "*"nJ"- or'u"ti me bistrict court and r|e circuil court buildings- Among

other things, the concierp # ilr.a" rtt*r ,nt"miliar with the tegal system to the appropriate

offices and programs witnin ile J.rtn"r"" *o helps-them find wtrere their cases are being heard

and/or refers thet,o.pp'opiJtJJ""iat agencies" Oher.Proorams have improved the quality of

iustice for Hawaii's rarse immig-;ni;;"1t6; tligllgn suctr ttni-ngs as aee' recorded telephone

messages in seven r"ngr.g;"no i direaory or oiiingual attom-eys and legal assistants.. Adult Drug

Courta were initiateA tor tne f,-udi*. JJrifi"llng ftatment ani rehabilitation' Achieving Court

Excellence is an ambiiious p[glam setting out_2g.grls. io improve service to the pubtic by increasing

efficiency, eliminating aupf i""i',in]'"nJ'"OO"ing flexi6ility in resources, through tt€ statewide' unified

#rtt-t"i"gtt.nt ifu rmation system'l
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SELECNON OFJT'DGES

Judicial Selection Commission

The Judicial Selection Commission, established by the 1978 Hawaii Constitutional
Convention, is composed of nine members, no more than four ofwhom may b€ lawyers, selected or
elected as follows:

. 2 members selec{ed by the Governor

. 2 members selected by the Speaker of the Hawaii House of Representatives

. 2 members selected by the President of the Hawaii Senate

. 1 member selected by the Hawaii Chief Justice

. 2 members elec{ed by the members of the Hawaii State Bar Association

Prior to '1978, the Govemor appointed the supreme court justice.s and circuit eourt judges,
and the Chief Justice of the Supreme Court appointed €ll district court judges. The 1978 Hawaii
Constitutional Convention established the Judicial Selection Commission in an attempt to remove
political influonce and favoritism in the selection ofjudges. Under the eonstitutional provisions, the
Governor would appoint 3 commissioners, the Chief Justice 2, and the House Speaker and the
Senate President 1 each with ihe Hawaii State Bar Association electing 2 of its members to serve on
the commission- U.S. District Court judge Samuel P- King said at thEt time that it wes misleading to
yoters to cfiaracterize the commission as a way of seleciing judges by merit that also eliminated all
politics. Hawaii State Bar Association President Daniel Case said that the bar association was going
to endorse the commission process, but felt that by giving the Governor 3 appointments, it stacked
the deck in favor of the politicians.

ln 1993, responding to the publids perception that the commission lacked independence
among other issues, a citizens' conferen@ was sponsored by the HSBA, the American Judicature
Soci€ty, the Hawaii State Judiciary and a few others. Over 125 citizens, many of them
representatives of civic organizations, were invited to attend. Among the many recommendalions for
reform of the judicial selecfion process, four required constitutional amendments. One of the
proposed amendments reduced the Govemo/s and the Chief Justice's appointment of
commissioners and increased that of the House Speaker and the Senate President- Another
proposed amendment reduced the number of Circuit court nominees submifted by the Judicial
Seledion Commission trom a list of 'not less than sb,C to 'not less than four and not more th€n siL.
This ptoposed amendffient all€viat€d the problem of the commission sometimes having to relax the
standards to identify six qualified nominees. One other proposed amendment provided for Senate
approval of district court judges. In addition, the proposed amendments required that at all times at
leaat one commissioner be a resident of a neighbor island county.

The Halr,aii Lggislature placed these proposed amendments on the ballot in the 19943
election, and voters approved all four. However, the State's Attomey General challenged the validity
of the amendments based on alleged procedural errors. lt was not until January of 19974 that the
Hawaii Supreme Court upheld the validity of the amendments.

tssue. Potiticat lnfruerrce.
There has been a continuing debate over lhe political nature of the appointment of the

commissioners. ln 1993, for example, the local newspaper ran several articles that suggested the
public didn't trust commission members to act independently in selecting nominees for open
judgeships." While acknowledging that the commission process was superior to the prior process of
direct selection of judges by the govemor and chief iustice, the public still perceived the selection of
commission members as influenced by politics. At that time, Lieutenant Govimor (then, Govemor)
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Ben cayetano suggested that the judicial selection process would be improved if the governor and

"ni"f iuiti"" o"t" rJmoveu as appointers of commission members'

In 1997, another appointment to the commission created more accrisations that politic's was

inapproiriat fv ir,"ofued in ti\e process- The tlren-Sena.te President appointed to the commission a

perlln Ln"ioirr"d the most poforful lobbyist in the-slate at the time' the director of the United Public

iruort o union. Garv RodrisGs. One edit6rial said "this apPointment Gontradicis the idea of keeping

;;iiii;;; 111El",ii"l"w-5 tn part, the media reacdion was to a requirement in the state

6-""itit"tl"" gr"iiolroi"ia sebciion commission member'take an aciive part in political

,l,i"d; ; in potiticat campaigns.' -(A.rig." yt, pqion 4) Many fett thai this commissione/s

activiiies and position contravened the Constitutiofl's intent'

Media coverage over this appoinfunent incfeased later in 1999 when he was investigated by

tne Oepfiment of [a6or and then #minally indicied.T Peflding trial, tfp commissioner at firs{

*ntin,iJ io ".61. on the iudicial selection commission desPite calls for him to resign'" He finally did

iecuie trimsef. H6r ever, this commissioner was the only member of the commission from the outer

i"f""a" tr*ia."t ot Kauai); therefore, the outer islands wa6 not tec+lnically represen6d-on the

"o6i"iion. Commissioner Rodrigues ended his term in April 2002. Vvhen the curent Senate

Fi""iO"nt.ppoint d a commissiiner from Oahu, he was notified that the appointment must be

"o*.on" Lr one of the neighboi islands. He iesisted. lt was not until the statue Judicial selection

Cormis"ion p"titioned the Siate Supreme Court for a writ of mandamus direcling the President to

fulfill his constitutional obligations that the senate Prcsident r6bnted'

A seat on the Judicial Selection Commission is highly coveted, and the authorily to maKe

appotntmJnts ii not eien fightly. Becar.se the commissioners sit for 6-y€ar terms, the opporgnity for

"."v ."" "pp"i*ing au6ority to make a selection does not occur ofren, or may not arise more than

"iil" iii .ii, "pp"inting autirority. Unfortunately, the State.Constitution does not stipulate which

aooointino ar.rtioritv shoutd mafe ttF noigtrbor island selecdion. Barring some disruption to the

ffi;iil;:n'i-;;;'iG."." trt"t tn" Senle President will always be the one to select someone from

ilJ out"i irf.n'a". if the Senate President is someone fiom the outer islands, this may be a welcome

oooortuniw. but the fact remains that unless some other appointing ar.rtrority, by choice_or by design,

J![Ai,' "'ri"iShb.r istand€r, the responsibility may ahffays rest wiih the Senate President'

Another controversy involved the BishoP Estate, esbblished thfough the wll of Princess

aemice-iauahi Bishop in l-ega. rhe will provli* tnat ttre ftve estqG trustees 'are appointed by the

rnlrO"o of the state Supreme Court, acting as pdvate individuals."" These were lucrative positions'

;;;;;ttr, .from 1986io tSBg, the rusbes Gre paid $1.57 miltion each in commissions'" Some

felt that ttre ielection process adiied 'to th€ potential for confl1is of interest, r€al of perceived'

;;#;;;; ;t 1E that is Hawaii's largest piivate landholder and a supreme Court that sets the rules

,"g;ij"g ,'.,.nV land, tax developmeni and other m"I"o.': In 1994, the Bishop Estate controversv

relctreOio tnejudicial Seleclion Commission wheri Gefard J€rvas wes chosen by the justices as a

t r"i*. .n" " r.mber of lhe state Judicial Sel€dion Commission, J-ervis had helped interview the

n".lS"p*" Gourt Justicesl wtren they applied to the h(1h court-'rl ln 1997' "ner e{ensive

"o",ii"Jpruri"rtv and pubtic discussion, grC jusices announced that they would give up selecting

future trustees. This decision dispelled mcst of the perceptions of political hofsetrading and conflicts

of interest among tne mree oranltres of govemmerlt anO the Judicial Sele{ion Commission'e

Hai/aii's commission syatem has evolved over time into one that minimizes the grave

prosp# sunounding the ebdion of judges used in other stdes. lt is based on seledion of
'nominees grrougn ariindepenaent conunission followed by appointrnent by either the.Govemor or

Cniet ,tustice ani then confirmation by the Senate- While the histodcal development has at times
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seemed political or been tumultuous, as refleded in the examples chosen for this report, the
commission procesE overall appears sound-

Sugge$trons eomBild frcm vatisus surpe's (not neces$arily endorsed by LWV)

1. Eliminate the Judicial Selection Commission and return to direc{ appointmenis.
2. Elect judges.
3. Require confirmation of nominees to the Judicial Selection Commission by the Senate-
4. Revise Judicial Selection Commission rules to clari{ and specify politically activ€. Preamble,

Section 3C reads, "No commissioner shall take an active part in political management or in
poiitical campaigns."

5. Publicize complete biographies of Judicial Selection members at the time of appointment,
6. Appoint more women to the Judicial Selec{ion Commission (see discussion under "lnitial

Appointment,' below).
7. Require that at least one of the governoCs two appointrnents to the Judicial Selection

Commission be from an outer island: or have the State Bar Association 6lec{ one of its
members from an outer island; or rotate the responsibility of appointingL/electing the outer
island member.

Selection of Judgos - Initial Appoantment

Alljudicial vacancies are advertised in the local newspaper to solicit applications. The Judicial
Selection Commission Rules require the Commission to rEview an applicant or nominee's bacKground,
professional skills, and character with attention to:

. integrity & moral courage

. legal ability & experience

. intelligence & wisdom

. compassion & faimess

. diligence & decisiveness

. iudicial temperament

. such other qualities as the Commission deems appropriate.

District and district family oourt judges are appointed to six-year terms by the ehief Justice of
the Supreme Court who selects a nominee from a list of not less than six names submitted for each
opening by the Judicial Selection Commission. A judicial selecdion commission rule allows an
applicanfs name to be included on more than one list of nominees for difierent judicial office
vacancies. (Rule 11)

All appointments are eubiec't to Senate confirmation according to stric-t thirty day timelines.
Procedures for failures to either appoint or confirm within the timelines are also 6et out in the Hawaii
State Constitution, Article Vl, Sec{ion 3.

lssue; Secrecy.
The State Constitution, Article Vl, Section 4, provides that the "deliberations of the

@mmission shall be confidential." One argument against releasing the names of those who are
being considered by the Judicial Selection Commissiott is that it leads to inappropriate lobbying and
possible release of sensitive personal information. lt may also ke€p good cardidates from puruing a
judicial position. After the Judicial Selection Commission was established, its praciice was to keep
both its delibErations and th6 final list of candidates secret- In 1993, a lawsuit was filed asking the
court to order the commission lo make public the names on the lisl of finalists sent to the appointing
authorities. ln, Pny v. The Judicial Selection Commission (1993)'", the court stated that the


